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Fair and Just Prosecution (FJP) brings together elected district attorneys* as part of
a network of like-minded leaders committed to change and innovation. FJP hopes to
enable a new generation of prosecutive leaders to learn from best practices,
respected experts, and innovative approaches aimed at promoting a justice system
grounded in fairness, equity, compassion, and fiscal responsibility.

In furtherance of those efforts, FJP’s “Issues at a Glance” briefs provide district
attorneys with information and insights about a variety of critical and timely topics.
These papers give an overview of the issue, key background information, ideas on
where and how this issue arises, and specific recommendations to consider. They
are intended to be succinct and to provide district attorneys with enough
information to evaluate whether they want to pursue further action within their
office.

For each topic, Fair and Just Prosecution has additional supporting materials,
including model policies and guidelines, key academic papers, and other research. If
your office wants to learn more about this topic, we encourage you to contact us.
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EXECUTIVE SUMMARY

While sex work has existed in one form or another for thousands of years, its
criminalization has not always been as universal. Sex work is the exchange of sexual
services for money or any other resource among consenting adults and is, importantly,
distinct from sex trafficking which involves individuals who perform commercial sex acts
by force, fraud, or coercion. Understanding this distinction between sex trafficking and
consensual sex work is critical because limited criminal legal system resources continue to
be ineffectively used against sex work writ large, which comes at great cost to the people
involved in the sex trade and does little to alleviate the harms of sex trafficking.

Decriminalization of sex work is being increasingly recognized as a preferred approach —
one that increases safety for sex workers and provides opportunities to exit the trade for
those who wish to do so. As leaders in the criminal legal system, prosecutors play an
essential role in advocating for decriminalization and rethinking how sex work is
approached.

This issue brief examines what is known about the sex trade, discusses the possible paths
forward, and lays out recommendations for prosecutors who are rethinking the criminal
legal system’s relationship to sex work.

Part | provides important background information related to the sex trade and criminal
legal system. Section A examines what is known about the prevalence and demographics
of sex work. While the illegal nature of the trade makes it difficult to quantify, research
indicates that sex workers are predominantly young women and people of color who enter
sex work for a variety of reasons, often influenced by choice, circumstance, and coercion.
Despite their reasons for entering, many sex workers face physical and sexual violence in
the trade that can be exacerbated by the criminalization and policing of sex work. Section
B discusses the issues with criminalization, which contrary to its goals, does not appear to
reduce the overall volume of sex work, help sex workers leave the trade, nor improve
community safety. In fact, it may serve to drive the work further into the shadows, and,
thus, increase the dangers faced by sex workers.

Part Il discusses the potential paths forward for sex work and sex trafficking. Section A
examines the evidence supporting different models of decriminalization. While the Nordic
model of asymmetrical criminalization, which criminalizes buying but not selling sex, is
intended to reduce demand and help sex workers, evidence suggests it may actually




increase stigma, violence, and trafficking. In contrast, full decriminalization, where both
buying and selling sex are legal, is associated with improved safety, health outcomes, and
reporting of crimes by sex workers. Section B addresses the critical question of
decriminalization's impact on sex trafficking. While opponents argue it may increase
trafficking, the research, at best, is inconclusive. Some studies suggest decriminalization
does not increase, and may even decrease, sex trafficking by enabling legal, consensual
sex work to meet demand that would otherwise be met by trafficking, reducing the
vulnerability of sex workers that leads to violence and exploitation.

Part lll proposes recommendations for prosecutors to support decriminalization and
destigmatization of sex work, including:

A. Support full decriminalization efforts by advocating for the repeal of laws
criminalizing consensual adult sex work and related activities, while ensuring
laws against sex trafficking and exploitation remain in place.

B. Implement internal policies such as presumptively declining prosecution of
adult sex work charges and refraining from using condoms or safe sex practices
as evidence of a crime, while continuing to prosecute trafficking, exploitation of
minors, and violence against sex workers.

C. Provide public health and social support for sex workers, regardless of their
participation in the prosecution of a case, including connecting them to
healthcare, social services, housing and employment opportunities; eliminating
barriers to reporting violent crime; and supporting criminal record relief efforts,
including expungement, record sealing, non-disclosure, and vacatur.




. BACKGROUND

This Part provides background information on: (A) what we know about the U.S. sex trade,
and (B) the consequences of criminalizing sex work.

A. What We Know About the Sex Trade

The prevalence of the U.S. sex trade is difficult to quantify in part because of the illegality
of much of this work and the resulting aim of some participants to keep it hidden. For
instance, due to a perceived stigma associated with sex work, some sex workers do not
disclose their work to close family members or friends? Despite this stigma and
criminalization of many forms of sex work, it remains widespread and varied in scope. In
fact, the sex trade is one of the largest trades in the world® and includes street-based sex
work, brothels, massage parlors, escort services, exotic dancing, and online sex work.
Some people may engage in sex work on a temporary basis, while others engage in sex
work longer—term.4 In addition to sex workers, other actors in the sex trade include clients
and third-party facilitators such as security guards and other actors who help oversee and
facilitate the sex trade.

The United States, unlike many other countries, has little nationwide data on the number of
workers in the sex trade, let alone demographic statistics on such workers.” Some
researchers have, however, collected data on particular subsets of sex workers which
provides some insight into their identities.® These studies indicate that sex workers are
usually people of color and identify as women, with the age of entry on average being
around 19 years old.”

In addition to focused research such as these studies, arrest reports help illuminate the
demographics of sex workers who have been arrested on charges related to their work.
According to data from the Federal Bureau of Investigation (FBI), about 30,000 people a
year are arrested for “prostitution and commercialized vice.” ® This national arrest data, as
well as data from specific cities, indicates that people arrested for sex work typically
identify as women and people of color, particularly for arrests of those under the age of 18.9

Individuals become sex workers for a variety of reasons: choice, circumstance, and
coercion, with coercion aligning with trafficking under federal law.” Though many
individuals choose sex work, others are pushed into the trade for reasons related to
structural and societal barriers that make other types of work seemingly unattainable. One
study outlined several factors that pushed sex workers into street-based sex work:




“economic need; homelessness; the encouragement of family members, friends, and
acquaintances; a desire for social and emotional acceptance; as a natural continuation of
work of other forms of commercial sex work, such as stripping and dancing; and to support
substance use.”" For many of those interviewed for the study, a combination of factors
contributed to their decision to become involved in the sex trade.” Even for those who
initially chose the sex trade, these forces can sometimes lead sex workers to remain in the
sex trade despite a desire to exit. For instance, some sex workers who entered the trade
without a substance use disorder develop one, leading to a dependency on the sex trade to
support their substance use.”

Many sex workers report a desire to leave the sex trade but indicate that emotional and
physical harm, as well as other vulnerabilities, make such an exit challenging.* For some,
reasons related to physical health, mental health, substance use disorders, and an absence
of other employment lead them to become financially dependent on the sex trade and, in
turn, third-party facilitators.” Many sex workers report that even when they had attempted
to exit the trade, they were threatened, abused, and sometimes forced to return.® On the
other hand, some sex workers, especially those who are self-employed or not working in
street-based sex work, are thought to be less vulnerable to these factors that lead to a
dependency on the work."”

Whatever the reason for their entry into the sex trade, many sex workers, though not all,
face violence as a result of their work. Specifically, they face both physical and sexual
violence in the workplace in addition to being more likely to be murdered than people of
similar demographics.'® This violence can come at the hands of clients, third-party
facilitators, and law enforcement officers. For instance, research has found policing of sex
work to be associated with substantially higher odds of any kind of violence, and physical or
sexual violence from clients was higher among those who had been exposed to repressive
police activity compared to those who had not.”

WHY PEOPLE JOIN THE SEX TRADE

Sex workers join the trade for a variety of reasons. Sex
workers can slip in and out of each category; this is not a
rigid decision but rather a spectrum of reasons that might

change as time goes on.

CHOICE COERCION
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B. Consequences of Criminalizing Sex Work

The United States has regulated some form of sex work since its founding, but in the
twenty-first century, and especially since the COVID-19 pandemic,?’ both the United States
sex trade and political interest in sex work reform has increased drastically.21 At the
national level, Congress signed the controversial Stop Enabling Sex Traffickers Act
(SESTA) and the Fight Online Sex Trafficking Act (FOSTA) in 2018, making it illegal for
websites to allow information that could facilitate an individual engaging in sex work,
including advertisements and peer-to-peer information sharing.22 Some elected officials
have gone further, introducing bills to fully decriminalize sex work at the national**and
state® levels. So far, none of these efforts have been successful in passing
decriminalization legislation, though Maine enacted a law in June 2023 that partially
decriminalizes sex work by making the sale of sex legal but the purchase of sex illegal.25

The continued criminalization of sex work has been found to disproportionately impact
LGBTQ individuals, sex workers of color, undocumented sex workers, and those who share
several of these identities. Some studies find that LGBTQ, and especially trans?® individuals
experience increased harm®’ from its criminalization, and trans individuals may have
disproportionately higher levels of involvement in the sex trade compared to their share of
the population.?® LGBTQ individuals, broadly, face unique barriers to education, housing,
and access to social services which might lead them to participate in the sex trade® Trans
youth, in particular, face additional challenges in the sex trade: they are less likely to live
with family, more likely to report harassment and violence while in the sex trade, and more
likely to be arrested for sex-work-related charges than young cis sex workers

Sex workers of color, too, disproportionately experience the harms of the criminalization of
sex work. Non-white sex workers are more likely to be involved in street-based work than
indoor sex work, and law enforcement tend to enforce the former more often than the
latter.” Black women, in particular, are more likely to be arrested for their sex work than
white women.** Moreover, Black youth disproportionately engage in the sex trade,33 and
young sex workers of color report the highest rates of negative police experiences.3 “In
addition, undocumented sex workers face risks of detention or deportation as a result of
their illegal sex work.>®

While criminalized sex work disproportionately impacts marginalized communities,
proponents argue that criminalization generates several positive outcomes: reduction of
the overall size of the sex trade; incentivization for sex workers to choose another, less
dangerous trade; and increased community safety. These contentions have not, however,

played out.




First, criminalizing sex work does not reduce the volume of the sex trade. There is no
research showing that the criminalization of sex work deters potential sellers or buyers of
sex.’In fact, the sex trade has only increased in the twenty-first century despite the
continued criminalization and enforcement of sex work prohibitions.37 Moreover, evidence
tends to show that criminalization actually compounds the dangers of sex work by pushing
sex workers into more remote and dangerous working locations; disincentivizing sex
workers from reporting abuse from clients, third-party facilitators, or law enforcement; and
increasing the risk of contracting a sexually transmitted infection (STI).38

Second, criminalization does not help sex workers by incentivizing them to choose
another, less dangerous trade. Many sex workers report being coerced or forced into the
trade, meaning that not all sex workers feel they had a true “choice” in picking their trade in
the first place. Criminalization does not address this dependence that many sex workers
have on working in the industry. In fact, it worsens the problem by creating a revolving-door
effect: sex work is criminalized, saddling sex workers with a criminal record and collateral
conseguences, making it more difficult for them to leave the industry because of a lack of
employment opportunities and other barriers to reentry after contact with the criminal legal
system, inducing them back to the sex trade to survive, and so on.’®

Lastly, criminalization does not make the community safer. To the contrary, communities
with this policy may be less safe. When sex work is criminalized, sex workers fear reporting
victimization or other crimes to law enforcement.” Specifically, sex workers fear being
blamed for the crime themselves, exposing themselves to law enforcement as someone
who engages in an illegal trade, or becoming the victim of violence by the police.42 Studies
looking at interactions with police across the country confirm these findings.4 8 Thus, if
criminalization does not reduce the volume of the sex trade, does not help sex workers
themselves, and does not make communities safer, adopting other policies, such as
decriminalization, should be the obvious next step to promote public safety.

66—
If you stop pursuing the criminalization of
prostitution, then | can come to you when
I'm raped, then | can come to you when I'm ‘

robbed, then you can pursue violent crimes.

- Anonymous Alaskan sex worker p ’ ,




II. DISCUSSION

This Part provides an evidence-based discussion of: (A) different models and arguments in
support of decriminalization, as well as (B) decriminalization’s effects on sex trafficking.

A. Decriminalization Is the Way Forward

There are two primary models for decriminalization: partial decriminalization, also known
as the “Nordic model,” and full decriminalization. The former criminalizes the purchase of
sex but not the sale of it and makes brothel ownership and “pimping” illegal.4 *In other
words, clients can be arrested for sex work but sex workers cannot. Importantly, sex
workers still work in a criminalized environment under this model. The latter model
decriminalizes both the purchase and sale of sex.

One obvious benefit to either model of decriminalization is avoiding sex-worker
involvement with the criminal legal system in the first place. Specifically, sex workers can
avoid criminal records with sex-work-related charges which present collateral
conseguences such as restricted access to employment, housing, government benefits,
and more. Sex-work-related offenses can also be used to justify parental custody and re-
arrest decisions by the police.”* Some U.S. jurisdictions even require some people convicted
of sex work to register as sex offenders which creates additional problems such as social
isolation and harassment.*” Under the Nordic model, though, sex workers are still impacted
by policing and criminalization for other low-level charges, such as loitering, or they may be
detained and have their name run for open warrants.

Thus, there is debate about which model is preferable to adopt. In theory, the Nordic model
is meant to reduce the demand for sex work and, in turn, help sex workers who are harmed
by the sex trade.” In reality, the evidence about the effectiveness of this model in reducing
demand and increasing public safety is, at best, inconclusive. Some research indicates that
the demand for sex work decreases in jurisdictions that adopt the model.*® but other
studies indicate that there is no change in demand.” Some research even suggests that
sex trafficking,”' violence against sex workers,” and stigma associated with the sex trade®
increases under this model. Partial decriminalization, while well-intentioned, appears
merely to shift the blame of sex work from the workers to clients but does little to fix the
underlying problems of criminalization related to unsafe working conditions, lack of
access to social services, and general fear of law enforcement.




The evidence for full decriminalization is more promising. In addition to the benefit of
avoiding the criminal legal system altogether, full decriminalization is also safer for sex
workers. Criminalized sex work contributes to violence by clients, third-party facilitators,
and law enforcement, as well as unsafe working conditions. Violence by clients occurs
because of a perceived lack of law enforcement protection, the nature of the intimate
interaction, and an inability to properly screen clients or negotiate fees>* While
decriminalization cannot guarantee that clients will never be violent, it does involve more
regulation and scrutiny of the sex trade, allowing sex workers to better screen and handle
clients, create more peer support from social networks, and establish more positive law
enforcement relationships>® Additionally, full decriminalization has been found to decrease
the demand for street-based sex work which is associated with more dangerous
environments.”® Decriminalization often also comes with the creation of occupational
guidelines, ensuring safer working conditions for both sex workers and clients.”’

The community, too, is safer when sex work is fully decriminalized. Sex workers are unlikely
to report crimes to the police while sex work remains criminalized, but decriminalization has
been found to make sex workers feel more confident and safer to report crime because of
the removal of the threat of arrest”> While some community members and officials argue
that arrests are necessary to address local concerns about the visibility of sex work,
evidence suggests that decriminalization can actually lead to better community outcomes.
By way of example, after Rhode Island inadvertently decriminalized indoor sex work from
1980 to 2009, the state saw a 30 percent decrease in reported rapes due to sex being
accessible and more affordable™ In other words, decriminalization can increase crime
reporting and decrease sexual violence, making the community a safer place.

Full decriminalization also has positive health-related outcomes: lower rates of sexually
transmitted infections, better mental health, and greater access to health care.
Criminalization negatively impacts STI prevention, in part, because sex workers cannot
properly screen clients nor negotiate terms such as condom use,6 ®and places that
decriminalize sex work repeatedly report better access to and greater use of condoms.”
From 2004 to 2009 — during the period where Rhode Island inadvertently decriminalized
indoor sex work — the state saw a nearly 40 percent decline in female gonorrhea among
both sex workers and the general public.6 2 Regarding HIV specifically, a meta-analysis of
HIV research established that decriminalization could be the best policy to prevent the HIV
epidemic, potentially resulting in the prevention of 33 to 46 percent of transmissions
among female sex workers® Criminalization also creates stigma, social exclusion, and lack
of support for sex workers which can lead to poor mental health for those in the trade®*




One study found that sex workers experience levels of post-traumatic stress disorder
(PTSD) comparable to veterans seeking treatment.”” Decriminalization would help lift this
stigma and lack of support associated with the sex industry. Additionally, it would increase
access to health services such as STl testing, emergency services, and general health care.®
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Of course, one final benefit of full decriminalization is the inherent dignity it restores to sex
workers. Contemporary human rights theories center the fundamental belief that all people
are born free and deserve basic human dignity.6 ” If decriminalized, sex work is more likely to
align with choice rather than coercion. Sex workers choose their work for many reasons —
better pay, autonomy, flexible schedules®® — and decriminalization would forward the
principle that sex workers are no different than laborers in any other industry, deserving of
human rights and an equal status in society.

While balancing these rights with community concerns about the visibility and location of
sex work is crucial, decriminalization can actually provide a framework for addressing these
issues through regulation, rather than criminalization. This approach allows for the
protection of both sex workers' rights and community interests, fostering a more inclusive
nd safe environment for all.

Looking at these benefits, many organizations support the decriminalization of sex work:
Amnesty International,6 ® Human Rights Watch,70 UNAIDS,71 the International Commission
of Jurists,/? Global Alliance Against Traffic in Women,”® and more. Further, recent polling
show7s4that the majority of Americans strongly or somewhat support decriminalizing sex
work.
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We believe criminalization of
either side of the sex trade does not
help protect sex workers but rather

merely perpetuates the social

stigma that treats sex work as an
inherently harmful activity....

Cecilia Gentili
Founder of Transgender Equity Consulting and former sex worker
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In fact, elected prosecutors across the country are beginning to implement
decriminalization policies:

=== Washtenaw County (MI) Prosecuting Attorney Eli Savit no longer prosecutes
consensual sex work and does not contest the expungement of prior charges.7 °

=== Brooklyn District Attorney Eric Gonzalez refuses to prosecute sex-work-related
charges and has urged the state legislature to expunge such charges en masse.”’

=== Los Angeles District Attorney George Gascon stopped prosecuting sex-work-
related charges on his first day in office.”’

=== Manhattan District Attorney Alvin Bragg, like his predecessor Cy Vance Jr.,
refuses to bring misdemeanor charges for "prostitution"78 and has called on the
state legislature to pass legislation to protect sex workers who report crime to
law enforcement.”

— 06
New York is safer when survivors and witnesses feel comfortable
reporting crimes. But individuals involved in the commercial sex trade
often feel reluctant to report crimes, because they are afraid they will be
prosecuted themselves for prostitution offenses. Silencing these
individuals does not protect us, it only protects the perpetrators of the

crimes these survivors and witnesses are too afraid to report.

— Manhattan District Attorney Alvin Bragg




These actions have not occurred without significant pushback in some jurisdictions. Often,
this pushback manifests in the form of local community concerns. Community members,
understandably, do not want the sex trade occurring where they live, work, or where their
children go to school. This, in turn, leads local law enforcement, including some district
attorneys, to feel constrained in their response and so they continue to enforce sex work
arrest policies.

Criminalization, however, may paradoxically exacerbate the issue by pushing the industry
further underground and reducing opportunities for regulation and harm reduction. District
attorneys who have been successful in adopting new sex work policies often take
mitigating actions to address these concerns.

First, they use their bully pulpit to educate the community, emphasizing that criminalization
worsens the community’s health and safety. Additionally, they adopt nuanced, evidence-
based policies that account for these concerns, including provisions explicitly stating that
their policy should not be construed to encourage sex work in residential areas. They also
highlight that the resources previously used to prosecute sex work can now be funneled
towards more effective prevention and prosecution of sexual violence and trafficking which
pose a greater risk to public safety. Overall, DAs looking to innovate in this space must be
clear that their highest priority is community safety, and decriminalization is the best way
to achieve that.

B. Decriminalization’s Effects on Sex Trafficking

The most difficult challenge to decriminalization is arguably the belief that it will somehow
worsen sex trafficking, making it essential that policy makers effectively grapple with this
issue. To begin, sex work must be distinguished from sex trafficking. The latter involves
“the recruitment, harboring, transportation, provision, obtaining, patronizing, or soliciting of
a person for the purposes of a commercial sex act” in which the “commercial sex act is
inducted by force, fraud, or coercion, or in which the person induced to perform such an act
has not attained 18 years of age."80 Sex work, on the other hand, involves the consensual
trade of sex for something else of value, and decriminalizing it does not make sex
trafficking any less of a crime. One difficulty in evaluating decriminalization’s impact on sex
trafficking is the conflation of these two forms of sexual acts or a too-rigid understanding
of either. In reality, a person might voluntarily enter the sex trade but become a victim of sex
trafficking through some later form of coercion. The best framework for thinking about sex
work and trafficking, then, is on a spectrum of choice, circumstance, or coercion where
some people might oscillate between categories. Thus, policies should be built around

supporting choice and criminalizing coercion.




Critics of decriminalization primarily argue that this policy will increase sex trafficking
because the market and demand for the sex trade will grow, but there is a lack of
consensus on this point and real concern with how studies on this issue have been
conducted. On the one hand, some research suggests that harsh regulation or
criminalization of sex work in Norway and Sweden helped reduce, or prevent an anticipated
increase in, sex trafficking.f,f.81 Sweden, though, passed their decriminalization law in 1999,
but didn’t criminalize trafficking until 2000, so the claims about reducing trafficking were
only based on projections.

A different widely-cited study found that legalizing sex work is associated with an increase
in trafficking, but the authors of that study publicly warned people not to use their research
to oppose decriminalization efforts because they did not study nor compare the positive
effects of decriminalization as well™ Besides, anti-decriminalization research has been
criticized on the whole for conflating human trafficking with sex trafficking.8 ®In fact, one
widely-cited study that allegedly found an increase in trafficking made this mistake,
leading the authors to admit that they had no way of knowing if the increase in trafficking
was related to sex trafficking at all™ Regardless, it is generally accepted that it is
extremely difficult to accurately report the number of trafficking victims which impedes the
production of reliable research on this topic. As such, policymakers should not reject a
movement towards decriminalization based on this criticism alone.

Moreover, other data indicates that decriminalization does not increase sex trafficking85
and might even decrease sex trafficking.8 ® For example, in Germany, sex trafficking
prosecutions dropped after they loosened their anti-sex-work laws®’ While it is possible
that this is a result of more lenient law enforcement actions against sex trafficking, that is
unlikely given how seriously countries are trying to tackle all human trafficking. Rather, this
drop suggests that there was no increase in trafficking. Moreover, theoretical models offer
evidence that full decriminalization is the best policy to decrease trafficking because legal
sex work fills in the demand for sex that sex trafficking would otherwise fill*® Additionally,
full decriminalization can address the under-prosecution of trafficking by freeing up
resources for law enforcement to investigate and focus on trafficking and exploitation
directly.

Of course, nonconsensual involvement in the sex trade is real, but criminalization not only
fails to rectify that problem, it has profoundly negative consequences for anyone
consensually or nonconsensually involved in the sex trade, including serious public health
fallout.




[Il. RECOMMENDATIONS

A prosecutor’s goal is to keep their community safe. The status quo of sex work
criminalization does just the opposite. Prosecutors must use their power and discretion not
only to mitigate the obvious harms caused by criminalization, but to educate the public,
lawmakers, and advocates about the reality of this issue. The following recommendations
offer a preliminary roadmap for doing just that.

The practical implementation of these policies works best with buy-in from other law
enforcement agencies, so, where possible, elected prosecutors should communicate with
local law enforcement either informally or through memoranda of understanding to come
together on this issue. Each office has unique needs and community concerns and that
local landscape will necessarily drive the contours of reform.

The following prosecutorial recommendations are rooted in a public health harm reduction
approach in an effort to improve the safety and dignity of all people involved in the sex
trade.

A. Support Decriminalization Efforts

1. Support efforts to fully decriminalize all consensual sex work for both buyers and
sellers. Prosecutors should call on lawmakers to repeal laws that penalize sex work and
related activities®® Importantly, prosecutors should not simply support partial
decriminalization, but rather advocate for full decriminalization.

—66

Every day, sex workers across the country face violence, exploitation, and a
lack of basic human rights—all exacerbated by the laws meant to 'protect'
them. By adopting policies that focus on decriminalization, we can better
protect vulnerable individuals, improve public health outcomes, and ensure
that our limited law enforcement resources are directed toward addressing

truly harmful crimes. ’ ’

AMY FETTIG, CO-EXECUTIVE DIRECTOR OF FAIR AND JUST PROSECUTION




2. Advocate to repeal laws that enable profiling and harassment of sex workers and
others perceived as sex workers. Prosecutors should identify opportunities to increase
protections for and reduce criminalization of sex workers and others who are often
targeted as sex workers. If legislative reform efforts are unsuccessful, use internal
prosecutorial tools to protect sex workers. For example, Brooklyn District Attorney Eric
Gonzalez stopped enforcing New York’s “walking while trans” ban —an anti-loitering law
that law enforcement used for decades to stop and frisk people who they perceived to be
sex workers, primarily trans people —and vacated all warrants and charges related to that
statute’

3. Support efforts to repeal laws that prevent online screenings of clients. Federal
legislation, namely SESTA/FOSTA, and similar state policies make it illegal for websites to
post sex work advertisements, leading sex work to be more unsafe by removing a primary
way for sex workers to screen clients and for law enforcement to identify and help sex
trafficking victims.”' Prosecutors should support the reinstatement of online platforms,
such as Backpage, because they help sex workers employ safety strategies and their
elimination has not led to the reduction in sex trafficking that spurred this legislation in the
first place.

B. Implement Internal Declination Policies

1. Presumptively decline to prosecute charges based solely on the consensual exchange
of sex for something of value or the solicitation of such an exchange. Prosecutors should
use their discretion to not prosecute sex-work-related charges but (as explained below) still
continue to prosecute sex-work-adjacent crimes such as sex trafficking, violence, and
offenses involving minors.” Relatedly, prosecutors should not seek money or other assets
from civil asset forfeiture that was taken as a result of a sex-work-related charge.

A. Do not arrest or charge sex workers. Prosecutors should request that local
law enforcement agencies not arrest sex workers solely for their sex work nor
excessively patrol areas with sex work activity. If sex workers are arrested,
prosecutors should not charge them. Prosecutors should be wary to support
sex work diversion programs (as opposed to decriminalization and deflection
efforts that prevent criminal legal system involvement in the first place) that
may be coercive and do not serve the best interests of sex workers, such as
those that include stringent sobriety requirements.

B. Do not arrest or charge clients. Prosecutors should request that local law
enforcement agencies not arrest individuals solely for purchasing sex.




If clients are arrested for such activity, prosecutors should not charge them.
Importantly, clients should still be arrested and charged for any violent acts
committed during the sexual exchange.

C. Do not arrest or charge minors. Minors cannot legally consent to sexual
encounters and should not be charged with sex-work-related offenses, though
charges should be brought against buyers or prospective buyers who knowingly
purchase sex from a minor.

2. If prosecuting a sex-work related charge against an immigrant defendant, avoid
charges that trigger collateral consequences for undocumented sex workers. Prosecutors
should treat all criminal cases involving immigrant sex workers with sensitivity given the
adverse immigration consequences, particularly deportation for undocumented sex
workers.

3. If prosecuting any sex-work-related charge, do not admit into evidence the use of
safety measures such as condoms or negotiating safer sex as evidence of a crime.
Otherwise, sex workers are disincentivized from practicing safe sex which only worsens
public health consequences of criminalizing sex work’>

4. Do not prosecute misdemeanor or non-violent cases that are the result of a stop-and-
frisk encounter where sex work was the probable cause. Such practices are inconsistent
with the declination policy described above and would incentivize law enforcement officers
to no longer pursue sex-work-related arrests.

5. Continue to strongly pursue and prosecute charges related to labor and sex trafficking,
violence against sex workers, and offenses involving minors. Create a policy that clearly
defines “force,” “fraud,” “coercion,” and other key terms to assist line prosecutors in
determining whether a sex worker engaged in consensual sex work or is being trafficked.
When possible, prosecutors should connect victims of these crimes to trauma-informed and
non-discriminatory resources such as victim advocates or rape crisis centers.

6. Partner with, include, and elevate community-based organizations led by individuals
with lived experience in the sex trade and compensate them for their time and expertise.
Amplifying the voices of directly impacted individuals is critical across all of these
recommendations, but it is particularly important when developing internal policies that
affect sex workers. Prosecutors must work closely with these groups to ensure sex
workers' needs and challenges are properly addressed.




C. Advocate for Public Health and Social Supports

1. Support efforts to eliminate barriers for sex workers to report violent crime. Sex

workers are reluctant to report crime because they fear being arrested for their own work,

so providing protections makes the community safer by incentivizing sex workers to report

crime in the first place. For example, Manhattan District Attorney Alvin Bragg called on the

state legislature to provide immunity to sex workers who report being a victim or witness to
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acrime.

2. Work to remove law enforcement from entanglement in the sex industry. Prosecutors
must work to fortify trust between those in the sex trade and law enforcement. They can do
so by calling for the elimination of vice units which have a history of harassing and abusing
sex workers, vigorously pursuing investigations of law enforcement officers accused of
harassment or violence towards sex workers’” and ensuring misconduct is independently
and credibly investigated, and implementing other accountability mechanisms against law
enforcement officers who commit violence against sex workers. They should also advocate
for law enforcement policies that prohibit officers from having sexual contact with sex
workers during an investigation.

3. Do not contest applications for criminal record expungement of sex-work-related
charges and call on state legislatures to expunge such charges en masse. Relatedly,
prosecutors should support criminal expungement for victims of sex trafficking who were
convicted of charges as a result of being trafficked in addition to calling for the removal of
such individuals from sex offender lists.

Over and over again, America has attempted to criminalize activity
that runs counter to purported social mores. These prohibitionist
policies have inevitably made things worse.... Lamentably, America

has repeated these mistakes through the criminalization of sex

work ———— 99—
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4. Advocate for better access to healthcare services and refer sex workers to free or
affordable clinics. While prosecutors are ideal actors to reduce exposure to the criminal
legal system for sex workers, individuals in the sex trade are less likely to trust those in law
enforcement, including prosecutors, so it is best for prosecutors to work with, not supplant,
organizations that provide much-needed services for sex workers. In particular, stigma, past
trauma, fear of prosecution, and limited economic resources may make some sex workers
reluctant to seek health care in traditional medical establishments. Sex workers need
access to health services related to sexual wellness and reproductive care, though it is just
as important to provide basic screening and health treatments. As such, prosecutors should
support and direct sex workers to clinics that provide free or affordable care and have staff
who are educated about the sex work industry.

5. Advocate for better access to affordable housing, social services, and employment
opportunities for sex workers. When possible, prosecutors should provide resources and
connections to these services. Prosecutors should also ensure that these service providers
and others, such as rape crisis centers and shelters, do not discriminate against sex
workers.

(14

To uphold justice and safety in our communities, prosecutors must continually work
to modernize our engagement with sex workers. Criminalization creates a stigma
against the worker, which creates a barrier to supportive services. The violence sex
workers face is considerable, so we must avoid pushing this community into the
shadows. Prosecutors must work to distinguish consensual adult sex work from sex
trafficking and various forms of sexual abuse, while also dedicating their

considerable resources to combating sexual violence in all its forms.

v

— Former Los Angeles County District Attorney George Gascon




CONCLUSION

Decriminalizing sex work serves the broader goal of decarceration and it is a more
effective use of prosecutorial and law enforcement resources. It is a vital step toward
shrinking the footprint of the criminal legal system and improving access to justice. It will
also improve the health and wellbeing of sex workers and the community at large, as well
as support a paradigm shift toward adopting a harm-reduction and public-health approach
to issues typically handled by the criminal legal system.

Prosecutors play an essential role in implementing and carrying out these policies. As is,
the status quo of criminalization disrupts and harms the lives of individuals merely for
making a personal choice to sell sex. While trafficking —an issue of coercion —deserves
swift criminal justice attention, consensual sex work —a matter of choice —does not.
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APPENDIX

Model Sex Work Policy *°

Given the demonstrated public-safety and public-health benefits of decriminalizing sex
work, this office will [presumptively]®’ decline to bring criminal charges that are based
solely on the consensual exchange, between adults, of sex for money or other resources.
This office, however, will continue to vigorously pursue criminal charges involving violence
in the sex trade, trafficking, or the victimization of children.

Policy Directive

1. Consensual Sex Work and Solicitation: Absent extenuating circumstances warranting
an exception (as discussed herein), this office will not file criminal charges based solely on:
(a) the consensual exchange, between adults, of sex for (i) money or (ii) another thing
of value, or
(b) the solicitation of such an exchange.

For purposes of this Policy, an “adult” is someone 18 years of age or older. A “minor” is
someone under the age of 18.

2. Violence and Sexual Assault: This office will continue to file —and to vigorously pursue
—criminal charges in cases where violence or sexual assault arises out of a planned
exchange of sex for money. By way of example, criminal charges are appropriate where
the evidence indicates:

(a) A buyer, or a prospective buyer, physically assaulted a sex worker;

(b) A buyer, or a prospective buyer, sexually assaulted a sex worker;

(c) A buyer refused to use a condom despite a sex worker’s expressed wishes;

(d) A buyer engaged in a sexual act to which a sex worker did not consent; or

(e) A buyer engaged in sexual activity with a sex worker, but refused to pay. In such a
case, the evidence may indicate that consent for the sexual act was obtained via
“coercion,” including the buyer’s “concealment” of the fact that the buyer had no
intention to pay.

Note that in all of the foregoing examples, the sex worker is the victim of a crime. In such
instances, pursuant to this Policy, charges should be filed only against the buyer/assailant
—not against the sex worker who was the victim of physical or sexual assault.




This office will not prosecute the sex worker independent of the victim’s willingness to
participate in an investigation or prosecution and the threat of prosecution should not be
used to incentivize or encourage cooperation.

3. Human Trafficking and Third-Party Involvement: This Policy does not prohibit or
discourage the filing of charges related to human trafficking.98 This office will continue to
charge human traffickers —and those who knowingly seek to purchase sex froma
trafficked person — wherever the evidence dictates. This Policy, however, prohibits
prostitution and solicitation charges against individuals who were the victims of human
trafficking, and who were forced to engage in sex work.

4. Purchase and Solicitation of Sex from Minors: This Policy does not prohibit or
discourage the filing of charges against individuals who purchase sex, or seek to purchase
sex, from minors. In such circumstances, however, charges related to the exchange of sex
for money should be brought only against the buyer or the prospective buyer, not the minor.

5. Charges Should Be Supported by Evidence and in the Interests of Justice: Nothing in
this Policy shall be interpreted to mandate or encourage the filing of charges that are not
covered by this Policy. If the line prosecutor believes that filing charges other than those
covered by this Policy are not supported by the evidence, or are not in the interest of justice,
that prosecutor should not file those charges.

6. Criminal Record Relief: This office will not contest any application for expungement,
record sealing, non-disclosure, or vacatur where the underlying charge arose solely from
the consensual exchange of sex for something of value, or the solicitation of such an
exchange.

7. No Substantive Rights Created: This Policy is an exercise of discretion by the prosecutor.
Nothing in this Policy shall be interpreted to create substantive or enforceable rights.

8. Exceptions: Requests for deviations from this Policy shall be made in writing, and require
supervisory approval. The rare and exceptional circumstances in which charges may be
approved outside of the parameters of this Policy include situations in which charges would
have a direct impact on preventing trafficking, or where necessary to protect the safety and
health of a victim. A deviation from this Policy will be granted only in exceptional
circumstances, and where public safety requires that deviation.
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